THE ATTORNEY GENERAL
o OF TEXAS
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April 1, 1957 <
BEWEION, Liondow 7. Jal
Zer sw aa 1380462
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Hon. Zollie Steakley _ Opinion No. WW-77 %22;—.3u5*7 Sge 2
Secretary of State A (19627
Capitol Stattion Re: Authority of the office of the
Austin, Texas Secretary of 3tate to accept

end file the charter of a pro-
posed corporation containing
a stated purpose clause.

Dear Mr, Steakley:

Your request for the opinion of this offce s in part
as follovws:

"The opinion of your office is respectfully re-
quested concerning the authority of this office to ac-
cept and file the charter of a proposed corporation
containing a purpose clause stated aas follows:

"t™he purpose for which it is formed 1s to accumu-
late and loan money, to sell and deal in notes, bonds
and securities; to act as Trustee under any lawful ex-
press trust committed to it by contract and as agent
for the performance of any lawful act; to subscribe for,
purchase, invest in, hold, own, assign, pledge, and oth-
ervise deal in and dispose of shares of capital stock,
bonda mortgages, debentures, notes and other securities
(as) obligations, contracts and evidences of indebted-
ness of foreign or domeatic corporations not competing
with each other in the same line of business; to borrov
money or 1ssue debentures for carrying out any or all
purposes above enumerated; but vithout banking or in-
surance privileges or as suthorized by Article 1303b of
the Texas Revised Civlil Act of 1925.!

"I find the departmental construction of this of-
fice to have been as follovs:

"a. That the Texas Business Corporation Act,
V.A.T.8., Articles 1.01, et seq, does not apply to Ar-
ticle 1303b, V,.C.8. corporations under the exclusion
therefrom of 'trust companies' in Article 2.01 B(4)(b)
and Article 9.14;

"o. That Articles 9.14, $.15 and 9.16 of the
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Business Corporation Act do not repeal Article 1303b
and it is my understanding that this office in past
administrations has accepted and filed proposed char-
ters with a purpose clause stated in the terms of Ar-
ticle 1303b;

"¢. That charters have alsoc been presented to
the office and accepted for filing with a purpose
clause in the terms of Article 1303b except with the
following Article 1303b language omitted: 'to act as
Trustee under any lawful express trust committed to
it by contract or will, or under appointment of any
court having jurisdiction of the subject matter, and

as agent for the performance of any lawful act.'"

It 1s noted that the proposed purpose c¢lause is identical
in language with the provisions of Article 1303b, Vernon's Civil
Statutes, with the exception of the addition of the phrase "or
as authorized by Article 1303b of the Texas Revised Civil Act of

1925.,"

You state that your departmental construction has been
that the Texas Business Corporation Act does not apply to Article
1303b, V.C.S5., corporations under the exclusion therefrom of
"truast companies™ by Article 2.01 B (4) (b) and Article 9.14.

It 1is assumed that such departmental construction is based in
part upon the opinion of the Austin Court of Civil Appeals in
Carney v. Sam Houston Underwriters, 272 S.W. 24 942 (1954, error
ref. n.r.e.), which held that a corporation having broad and
substantial trust powers 1s a "trust company.' The broad and
substantial powers referred to seem to be based upon the phrase-
ology of Article 1303b, V.C.3., "to act as Trustee under any
lawful express trust committed to it by contract or will, or
under appointment of any court having jurisdiction of the sub-
ject matter, . . .", which is one of the purpose clauses author-
1zed therein, and which is contained in the proposed purpose
clause set forth iIn your letter of request.

The Secretary of State is entirely correct in his depart-
mental construction that the Texas Business Corporation Act does
not apply to "trust companies" by reason of Article 2.01 B (4)
(b) and Article 9.1l of the Act, and as a matter of law under the
Act the Secretary of State is prohibited from approving a charter
or amendment thereto which would create a corporation with trust
povers. Since the proposed purpose clause contains a purpose
clause authorizing the proposed corporation to exercise trust
powers, the corporation would become a "trust company® within
the purview of Article 2.10 B (4) (b) and Article 9.14, and fall
within the definition contained in the opinion in Carney v. Sam
Houston Underwriters, supra.
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It 1s the opinion of this office that the approval by
the Secretary of State of a charter containing the purpose clause
set forth 1n your letter of request would violate the provisions
of the Texas Business Corporation Act, and that your office is
not authorized to approve such charter as a matter of law,

You have construed the provisions of the Texas Business
Corporation Act, and particularly Articles 9.14, 9,15 and 9,16
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charters with the purpose clause contained in Article 1303b have
been approve by prior administrations. It 1s our opinion that
such construction is in error.

Article 9.14 D of the Act provides in pﬁrt as follows:

"Bxcept for the exceptions and limitations of
Section A of this Article, this Act shall apply to
all domestic corporations organized after the date
on which this Act becomes effective. . . .

Article 9.16 A of the Act provides as follows:

"A. Subject to the provisions of the two last
preceding Articles of this Act and of Section C of
Article 2.02 of this Act and Section B of this Ar-
ticle, and excluding any existing general act not
inconsistent with any provision of this Act, no law

of this State pertaining to private corporations,
domestic or foreign, shall hereafter apply to corpor-
ations orgasnized under this Act, or which o taln
authority to transact business in this 3tate under
this Act, or to exlisting corporations which adopt
this Act."s

Therefore, if Article 1303b has not been rspealed by the provisions
of Article 9.16 A, it must fall within the proviasions of Article
9.15 B, which reads as follows:

"Bxcept as provided 1n Section B of Article
G.16 of this Act, any special limitations, obliga-
tions, liabilities, and povwers, applicable to a
particular kind of corporation for which special
provision is made by the laws of this State, in-
cluding (but not excluding other corporations)
those corporations gggject to gup§rv1gion under
Article 1524a of the Revised Civi atutes of

Texas, shall continue to be applicable to any

*Emphases throughout are supplied.
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such corporation, and this Act is not intended t
-repeal and does not repeal the statuto rovisions
providing for these gngg;al limitgtions, obligations,
llabilities, and powars.’

Section 1 of Article 15248, V.C.8., 1s in part as fol-

lows:

"This Act shall embrace corporations hereto-
fore created and hereafter created having for their
purpose Or purposes any or all of the povers now au-
thorized in Subdivisions 48, 49 or 50 of Article 1302,
Revised Civil Statutes of Texas, 1925, and heretofore

or hereafter created having in whole or in part any

rpose or purposes now authorized in Chapter 275,
genate Bill Number 232 of the General and Special Laws
of the Regular Session of the 40th Legislature. (Art.
1303b, V.C.8.)

This sectlon specifically embraces all corporations which have,
in wvhole or in part, any purpose or purposes authorized under
the provisions of Article 1303b. It may be noted that Article
1303b, V.C.S., embraces all of the purpose clauses authorized
by law under subdivisions 48, 49 and 50 of Article 1302, Revised
Civil Statutes, 1925,

Article 2.01 A of the Texas Businessg Corporation Act pro-
vides in part as follows:

"Bxcept as hereinafter in this Article excluded
herefrom, corporations for profit may be organized
under this Act for any lawful g%ggggg or purposes,
which purposes shall be 1ly stated in the articles
of incorporation.” '

All of the purposes contained in Article 1303b were law-
ful purposes as originally enacted by the Legislatures of Texas,
and still remain lawful purposes for which a corporation may be
organized under the Act, with the exception of the purpose clause
giving the corporation trust powers. As has been noted above,
the Secretary of State is prohibited by law from issuing a charter
to any "trust company.”

Under the provisions of Article 1524a, V.C.S., any corpor-
ation whose charter contains any of the purpose clauses set forth
in Article 1303b, is subject to the supervision of the Banking
Commissioner, even though the principal purpose for which the cor-
poration is formed may not be one of the purpose clauses named
therein. The provisions of Article 9.15 B of the Act evidence
the legislative intent to continue supervision by the Banking
Commissioner over all corporations created prior to the enactment
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of the Texas Business Corporation Act, as well as those subject
to the provisions of the Act after its enactment, where much
corporations were organized for any of the contained in
Subdivisions 48, 49, and S0 of Article 1302, Revised Civil
Statutes of Texas, or Article 1303b, V.C.S8., irrespective of the
basic statutory law authorizing its organization for such pur-

pose.

It is the opinion of this office that under the repsal-
ing clauses of the Texas Business Corporation Act above set forth,
Article 1303b, Vernon's Civil Statutes, vas repealed insofar as
i1t permits the organization of a corporation thereunder, but that
a corporation may be organized under the Act whose charter con-
tains any or all of the purpose clauses named in Article 1303d,
Vernon's Civil Statutes, except the purpose clause giving the
corporation trust powers. In this connection, that part of the
Rroposed purpose clause contained in your request vhich reads:

or as suthorized by Article 1303b of the Texas Revised Civil
Act of 1925", is surplusage, since ve have held that Article
1303b, Vernon's Civil Statutes, was repealed by the Texas Busi-
ness Corporation Act.

SUMMARY

A corporation may be formed under the Texas
Business Corporation Act with a purpose clause
authorizing the corporation to engage in the
business of accumulating and loaning money;
selling and dealing in notes, bonds and securi-
ties; to subscribe for, purchase, invest in,
hold, own, assign, pledge, and othervise deal
in and dispose of shares of capital stock,
bonds, mortgages, debentures, notes, and other
securities or obligations, contracts and evi-
dences of indebtedness of foreign and domestic
corporations not competing with each other in
the same line of business; to borrov money or
1ssue debentures for carrying out any or all
of the purposes above ermumerated; but without
banking or insurance privileges.

A corporation may not be organized under the
Texas Business Corporation Act wvhose charter
contains a purpose clause authorizing it to
act as trustee under any lawvful express trust
permitted to it by contract or will, or under
appointment of any court having jurisdiction
of the subject matter
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Article 1303b, Vernon's Civil 3tatutes, vas
repealed by the Texas Business Corporation
Act insofar as the orgenization of a corpor-
ation thereunder is now authorized. '

Very truly yours,
WILL WIL3ON
Attorney General

By: s/C.K. Richards
C.K. Richards
Assistant

CKR:1m:ve

APPROVED: '
OPINION COMMITTER

H. Grady Chandler, Chairman



